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1 Introduction

Austria has always played a pioneering role with regard to the use of modern tech-
nologies in civil proceedings.! As eatly as the early 1970s, preparations were made
to convert the land registers kept manually on paper by the district courts to an
electronic database system.? The changeover actually began in 1980° and was com-
pleted in 1992 — more than 30 years ago. Parallel to the conversion of the land
register, the conversion of the commercial register into an electronic database was
prepared. The conversion actually took place between 1991 and 1994, and since
2006 the collections of documents in the land register and company register have
also been kept electronically. These electronic database systems not only make re-
trieval easier (the deeds can now be viewed via the Internet); they have also devel-
oped into real cash cows from which the Austrian state budget benefits in that the
self-financing ratio of the courts — not counting the penal institutions — is around

1 See, for example, Bosina/ Glatg, IT-Strategie & Justiz 3.0, in FS M. Schneider (2013) 13; BMVRD],
Von der Lochkarte zu Legal Tech: 40 Jahre e-Justice in Osterreich/From Punchcards to Legal Tech:
40 years of e-Justice in Austria (2018); C. Fink, Digitalisierung der Justiz — Schwerpunkte der Zivil-
verfahrens-Novelle 2021, in C. Fink/Otti/Sommer (ed.), Zukunft der zivilrechtlichen Streitbeilegung
— 6. Grazer Tagung der Assistentinnen und Assistenten zum Zivilverfahrensrecht (2022) 1; Klauseg-
ger/Tretthahn-Wolski in Binder-Grosswang (ed.), Digital Law? (2020) 199; Nunner-Krautgas-

ser/ Schnur, Digitalisierung und Legal-Tech im 6stetreichischen Zivilverfahren, in Hoffberger-
Pippan/Ladeck/Ivankovics (ed.), Jahrbuch Digitalisierung und Recht 2022 (2022) 155.

2 ErlautRV 334 BlgNR 15. GP 7.

3 Grundbuchumstellungsgesetz (GUG) vom 27. November 1980, BGBI 1981/550.
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100 %. In addition to the relatively high court fees, the main revenue drivers are the
land register and company register searches.*

The changeover to the land register had a positive side effect for further devel-
opment: all courts were networked with each other. This was easier to achieve be-
cause all “ordinary courts” (as they are called in the Austrian constitution® in con-
trast to the administrative courts) are federal courts. In Austria, we do not have
courts of the federal states (as in Germany) or the cantons (as in Switzerland) in
ordinary jurisdiction. There is no doubt that networking made electronic commu-
nication within the jurisdiction much easier at an early stage, as did electronic files
and electronic legal transactions. A small detail: Since the 2004 amendment to the
Civil Procedure Act®, the possibility of a video conference instead of a hearing —
e. g. of a witness — by a requested judge has (also) been provided for in civil court
proceedings.” Specifically, Section 277 ZPO now states that “the court [...] shall, in
accordance with the technical possibilities, conduct a direct taking of evidence using
technical equipment for the transmission of words and images instead of the hear-
ing by a requested judge”. Video conferencing has quickly gained great practical
importance in Austrian civil proceedings®: 2011 all courts were equipped with such
facilities. Here are two figures from before the start of the coronavirus pandemic:
in 2019, around 4.500 video conferences were held nationwide, around 11 % of
which were cross-border.? It is not the case that the person to be questioned joins
the hearing from home and is questioned in this way; rather, he or she must go to
the nearest district court and is connected from there. A separate room reservation
system has been designed, which allows the court before which the hearing is being
held to reserve and block the video conference room of the district court where the
witness is being heard — a not uninteresting and, above all, time-saving detail about
the way the hearing is conducted.

4 European judicial systems — CEPE] Evaluation Report, 2022 Evaluation cycle (2020 data), Part 1:
Tables, graphs and analyses (2022) 34, https://rm.coe.int/ cepej-report-2020-22-¢-web /1680486279
<last reviewed: 19.12.2024>: “Austria still stands out for the highest percentage of court fees relative
to the judicial system budget (97 %), meaning that the court fees finance almost the entire Austrian
judicial system budget. To a large extent, the high level of court fees can be explained by the fact that
courts also charge fees for the services provided by their automated registers (mainly land and busi-
ness registers).”

5 Art. 82 (1) B-VG.

6 2004 Amendment to the Code of Civil Procedure (ZVN 2004), BGBI I 2004/128 (then Sec-

tion 91a GOG).

7 In criminal proceedings, hearings by video conference were already used much earlier; see
ErldutRV 613 BlgNR 22. GP 21.

8 Rechberger in Fasching/Konecny, Zivilprozessgesetze 111/1, 314 edition, (2017) Section 277 ZPO
note 1.

9 BM]J (ed.), IT-Anwendungen in der 6sterreichischen Justiz, Stand August 2020, available at

https:/ /www.congreso.es/docu/docum/ddocum/dosieres/sleg/legislatura_14/spl_63/pdfs/24.pdf
<last reviewed: 19.12.2024>.
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2 Electronic Legal Transactions and the Central Register
of Residents

Electronic legal transactions (ERV) were introduced as early as 1990 as a means of
communication between the courts and party representatives on an equal footing
with paper submissions. At the time, Austria was the first country in the world to
establish electronic legal transactions. The ERV primarily enables the direct transfer
of data for the dunning procedure. In 1999, so-called return traffic, i.e. the service
of court documents in electronic legal transactions, was established. This saves the
courts enormous postage costs — the Federal Ministry of Justice speaks of 12 million
euros annually. The success of electronic legal transactions lies above all in the man-
datory participation of certain professional groups, starting with lawyers and nota-
ries, and now also banks, insurance companies, social security organisations, experts
and interpreters, etc.

Even if the area mentioned below is not directly part of ordinary jurisdiction,
but of administration, it should not go unmentioned because it simplifies the work
of the courts to no small extent: the Central Register of Residents (ZMR) estab-
lished in 2002. It is the leading administrative register and the basis for many public
administration tasks. All registration data is quickly updated by the registration au-
thorities and immediately made available for queries in the ZMR. It is important for
the wotk of the courts because all authorities can access it online, as can banks,
insurance companies, lawyers, notaries and others that have been checked by the
Federal Ministry of the Interior. As registration and deregistration of residence is
mandatory in Austria, service of process by the courts works relatively smoothly;
we can largely avoid the extensive work with absentee trustees in civil proceedings
— as was common practice with our neighbours in the Czech Republic, for exam-
ple!® —in Austria.

3 The Federal Legal Information System

The Federal Legal Information System (RIS), a database system consisting of sev-
eral sub-databases that are similarly structured and linked to each other, has become
particularly important for the day-to-day work of a judge, an attorney or any other
lawyer . The databases have been freely accessible via the Internet since 1997. The
sub-database with the most frequent accesses is “Federal Law” — here federal law
gazettes can be called up, which have only been published electronically in Austria
since 1 January 2004, the provisions of federal law, whereby the user can select the
respective reference date. RIS-Justiz, a database containing the decisions of the Su-
preme Court and some other lower courts, as well as the European Court of Human
Rights, is the second most frequently searched. The special feature of RIS-Justiz is

10 Cf. ECJ 20 May 2010, Case C-111/09, CPP Vienna Insurance Group/Michal Bilas,
ECLI:EU:C:2010:290.
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its database of legal propositions. From 1907 onwards, the key statements from the
decisions of the Supreme Court were recorded and updated by the “Evidenzbiiro”
in the form of “Leitsitze” on index cards. A system was developed to indicate how
a more recent decision related to eatlier ones, from “identical” to “similar” and
“divergent” to “expressly contrary”. The number of index cards had risen to
336.000 by 1996. The capacities freed up after the conversion of the land register
and company register were used from 1993 to 1997 to transfer the content of the
index cards to an electronic database.!!

In Austria, too, there are repeated calls for not only the decisions of the Supreme
Court, but the decisions of all courts to be made publicly accessible via the Internet.
In our opinion, there are major reservations about this. One — albeit trivial — reason
is that the database becomes overloaded and the greater the number of decisions,
the more difficult it is to find one's way around it — experience shows that hardly
anyone in Austria searches for specific content in the full texts of Supreme Court
decisions because there are simply too many decisions in terms of quantity. Cases
from courts of first instance are of little interest for general use. It can be assumed
that there are other interests in a general publication, namely those relating to the
facts and the assessment of evidence. A supreme court decision can be written in
such a way that it is easy to pseudonymise. In the case of a first-instance judgement,
this is hardly possible or only possible with a great deal of effort. Or is it about the
— strictly rejected — possibility of “judge profiling”? Incidentally, it is to be feared
that the way in which a judge at first instance draws up a judgement with regard to
facts and the assessment of evidence will change if the judge knows that the judge-
ment will always and forever be publicly accessible. In our opinion, there are no
convincing advantages to a general publication of the judgements of all courts.

4 Strategic Digitalisation Initiatives

The use of modern technologies is also reflected in the strategic digitalisation initi-
atives Justice 1.0, Justice 2.0 and Justice 3.0, with which the technical I'T applications
in the justice system have been continuously expanded since the 1980s. Particular
milestones in the use of modern technologies include electronic legal transactions
(ERV) and the legal information system (RIS), as well as the electronic case man-
agement system “Verfahrensautomation Justiz” (VJ]) and the possibility of taking
(cross-border) evidence using video conferencing technology.

11 For detailed information on the historical development, see Newmayr, Die Judikaturdokumentation
RIS-Justiz im 6sterreichischen Rechtsinformationssystem, ZZPInt 20 (2015) 73; see also Wiederin,
Der Leitsatz als juristisches Kommunikationsformat, in FS Hépfel (2018) 765.
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The last major innovations in the area of digitalisation of civil procedural law
were implemented with the ZVN 202212 and ZVN 202313. Specifically, the ZVN
2022 made significant progress in the digital conduct of proceedings by further ex-
panding digital file management and digital file access. The ZVN 2023 then perma-
nently enshrined in law the possibility of holding court hearings using video con-
ferencing technology.

5 Digital Files

5.1 Digital File Management

With the Justice 3.0 initiative, the Federal Ministry of Justice has set itself the goal
of converting paper files into digital files. Digital file management was first tried out
in 2016 in a pilot project at four courts (ASG Vienna, LG Feldkirch, LG Ried im
Innkreis and LG Klagenfurt). Based on feedback and suggestions from court em-
ployees, continuous improvements were made in the following years and digital file
management was extended to almost all courts with the ZVN 2022.14

Digital file management makes it possible to work independently of time and
place to a greater extent than before.!5 This is because digital file management makes
it possible for several people to access the digital case file at the same time and from
any location. This results in a significant increase in efficiency, also because the file
can be structured according to the judge’s needs and individual documents can be
found more quickly and easily by using the search function.!

Although the ZVN 2022 introduced digital files at all courts, paper files will still
exist in the near future, which is why legal regulations for both types of file man-
agement are necessary.!” The ZVN 2022 did not fundamentally change the proce-
dural requirements and processes.'® New regulations have only been created where
special regulations are required for digital file management.!® For example, the qual-
ified electronic signature in the digital file replaces the handwritten signature in the

122002 Amendment to the Code of Civil Procedure, BGBI 1 2022/61.

132003 Amendment to the Code of Civil Procedure, BGBI 1 2023/77.

14 ErldutRV 1291 BlgNR 27. GP 1.

15 Matejka, Mensch versus Maschine, RZ 2019, 134.

16 Mategjka, RZ. 2019, 134. On the advantages of digital file management, see for example C. Fink in
C. Fink/Otti/Sommer, Zukunft 1 (10); Kodek, Der Zivilprozess und neue Formen der Informations-
technik, ZZP (2002) 115, 445 (456). See also the comments by Nunner-Krauntgasser/ Schnur in Hoffbet-
ger-Pippan/Ladeck/Ivankovics, Jahrbuch 2022, 155 (164).

17 Thus explicitly ErliutRV 1291 BlgNR 27. GP 16.

18 Cf. on this C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (10); Fucik, Neue Gesetzesprojekte des
Justizministeriums, OJZ 2021, 713.

19 ErldutRV 1291 BlgNR 27. GP 1. See also C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (10).
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paper file.20 Such a qualified electronic signature is to be understood as a digital
signature in accordance with Art. 3 No. 12 eIDAS Regulation.

Due to the dual nature of paper files and digital files, regulations are also re-
quired for the procedure in the event of so-called “media changes” or “media
breaks”.?l A “media change” or “media break” occurs in particular when submis-
sions and enclosures on paper ate to be attached to a digital file or submissions and
enclosures received electronically are to be attached to a paper file.?

If electronic submissions and enclosures are to be attached to a paper file, Sec-
tion 81a (3) GOG, which was created by the ZVN 2022, stipulates that electroni-
cally submitted submissions must be printed out and treated as if they had been
submitted in paper form.? The legislator thus followed a practice that has been in
place for many years, according to which the submission of transcripts (copies) is
the rule.2 If it is not technically possible to submit an enclosure electronically, for
example because it concerns information and inspection matters, a “manual” sub-
mission remains permissible. The same applies if electronic transmission is not pos-
sible due to volume restrictions or a lack of software.?> In the event that it is not
possible or impractical to print out enclosures, these must be attached to the file in
an electronic storage medium in accordance with Section 81a (3) last sentence
GOG.2»

If, on the other hand, the file is kept digitally and long submissions are received
in paper form, these must be transferred into an electronic document by the registry
in accordance with Section 81a (4) GOG using state-of-the-art technology.?” As a
rule, they are scanned. It must be ensured that the electronic document corresponds
to the original pleading or enclosure both in terms of image and content. If enclo-
sures are submitted in the original or if it is not possible or not feasible to transfer
them to an electronic document, the business department must keep the original in
a “reference file”?8. In this context, the materials expressly refer to documents (old
books) that could be destroyed by transferring them to an electronic document.?

20 ErldutRV 1291 BIgNR 27. GP 1. cf. in this context for example Section 89¢ (2) GOG, according
to which “signatures [can] be made electronically in accordance with the technical possibilities”.

28 See Nunner-Krantgasser/ Schnur in Hoffberger-Pippan/Ladeck/Ivankovics, Yearbook 2022, 155
(164). See also C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (10).

2 ErldutRV 1291 BlgNR 27. GP 17.

23 This is also explicitly stated in ErldutRV 1291 BIgNR 27. GP 17.

2 ErlautRV 1291 BlgNR 27. GP 17.

% ErldutRV 1291 BlgNR 27. GP 17.

26 ErlautRV 1291 BlgNR 27. GP 17. See also Nunner-Krantgasser/ Schnur in Hoffberger-Pippan/La-
deck/Ivankovics, Yearbook 2022, 155 (164).

27 ErlautRV 1291 BlgNR 27. GP 17.

28 ErliutRV 1291 BlgNR 27. GP 17 at the end.

2 ErldutRV 1291 BlgNR 27. GP 17.
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5.2 Digital Access to Files

5.2.1 Starting point

An important I'T module of the Justice 2.0 digitalisation initiative was the electronic
case management system “Verfahrensautomation Justiz” (VJ), which supports the
courts in the electronic management of registers.’ Over time, however, more and
more content was added to the V] and the individual file processing steps were also
recorded there.3! However, this did not result in a complete file content.??

With the introduction of Section 891 (2) GOG by the ZVN 20043, the legislator
created the possibility of electronic file inspection (eAE) for the first time.3* Since
then, the parties have been able to inspect all accessible data stored in the electronic
case management system V] in accordance with Section 219 (1) ZPO (so-called
register inspection).’> However, the parties or their representatives cannot obtain
any information beyond the paper file through electronic file inspection. The entries
in the electronic case management are derived from the associated “manual file”.36
Electronic file inspection is therefore only possible to the extent that file contents
are stored electronically in the V].37 The advantage of electronic file inspection is
therefore not that it provides more information, but that it makes it easier to obtain
information.?® This corresponds to the objectives pursued with digital file inspec-
tion.” In principle, the purpose of electronic file inspection is to increase procedural
efficiency and to reduce the workload of the court and the party representatives, as
commissions at court and telephone enquiries can be avoided as far as possible.*0

30 Gottwald, Ausgewihlte IT-Anwendungen in der Osterreichischen Justiz, in Jaksch-Ratajczak (ed.),
Aktuelle Rechtsfragen der Internetnutzung (2010) 71 (73). See also BM]J, IT-Anwendungen in der
Osterreichischen Justiz 14.

31 ErldutRV 1291 BlgNR 27. GP 18.

32 C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (12 with further references).

3 BGBIT2004/128.

34 Rechberger, Zur Wandlung des Erscheinungsbildes des 6sterreichischen Zivilprozesses, in FS M.
Schneider (2013) 361 (377). See also Nunner-Krantgasser/ Schnur in Hoffberget-Pippan/La-
deck/Ivankovics, Jahtbuch 2022, 155 (164).

35 Rassi in Fasching/Konecny (ed.), Kommentar zu den Zivilprozessgesetzen 11/3, 3+ edition, (2015)
Section 219 note 3.

36 See also Rassi, Fragen zum Datenschutz im Zivilverfahren, in FS M. Schneider (2013) 403 (456);
Rassi in Fasching/Konecny, Kommentar I1/3, 3t edition, Section 219 ZPO note 3.

37 ErlautRV1291 BlgNR 27. GP 18.

38 See also Rechbergerin FS M. Schneider 361 (378).

39 Rassi in Fasching/Konecny, Kommentar I1/3, 314 edition, Section 219 note 3.

40 Rassi in FS M. Schneider 403 (456); Rassi in Fasching/Konecny, Kommentar I1/3, 314 edition, Sec-
tion 219 note 3.
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5.2.2 Expansion of Digital File Access by the Z1VIN 2022

The 2022 Amendment to the Code of Civil Procedure (ZVN 2022) has further
extended the possibility of electronic file inspection to the extent that, in accordance
with Section 891 (3) GOG, the parties must in any case be able to inspect the file
electronically in civil law cases in which the file is kept digitally. It must be ensured
that access is only possible to documents that have already been made part of the
file by the judge.#! Electronic access to files has always taken place via so-called
clearing centres.*> What is new is that authorised persons now have the opportunity
to gain access to their proceedings via the JustizOnline platform.*3 In addition to
information on the current status of proceedings, the parties can also access elec-
tronically managed files via JustizOnline.** The parties can either view the file or
download the file in its entirety or just individual parts as a PDF file. A structured
PDF document is then available to the parties, which they can search for specific
keywords. For easier orientation, a table of contents is even generated in which all
parts of the file are displayed chronologically by file number.*>

In order to ensure that only authorised persons have access to the file, proof of
authorisation is provided via the mobile phone signature or ID-Austria.# Persons
who are not technically proficient or physically disabled must be granted barrier-
free access in accordance with Section 891 (4) GOG by the court conducting the
proceedings in the court building ensuring access with the help of suitable devices
(e.g. terminals at which the file can be accessed*’). Furthermore, it is also possible
to grant access to the file in the form of a printout (see Section 891 (4) GOG).4

41 ErlautRV1291 BlgNR 27. GP 18.

42 Gottwald in Jaksch-Ratajczak, Rechtsfragen 71 (74).

43 BM], IT applications in the Austrian justice system (July 2023) 14.

44 See Nunner-Krantgasser/ Schnur in Hoffberger-Pippan/Ladeck/Ivankovics, Yearbook 2022, 155 (165
with further references).

45 Nunner-Krantgasser/ Schnur in Hoffberger-Pippan/TLadeck/Ivankovics, Yearbook 2022, 155 (165).

46 Nunner-Krantgasser/ Schnur in Hoffberger-Pippan/Ladeck/Ivankovics, Yearbook 2022, 155 (165).

47 ErlautRV1291 BlgNR 27. GP 18.

48 ErlautRV1291 BlgNR 27. GP 18 et seq.
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6 Video Hearings

6.1 Starting point

Unlike in Germany, where video hearings have been legally standardised in Section
128a of the German ZPO since 2002,% this option has only existed in Austria under
national law> since the COVID-19 pandemic. Until then, the use of video confer-
encing technology pursuant to Section 277 ZPO was only permitted for individual
recordings of evidence and if certain conditions were met.5! Video evidence was
only recorded if it was not possible for parties, experts or witnesses to appear before
the decision-making court due to physical distance.5? This was intended to prevent
the taking of evidence by a requested or authorised judge by way of legal assistance,
especially as this type of taking of evidence often produces unusable results.>

The situation triggered by COVID-19 has led to the need to avoid personal
contact. In order not to bring court proceedings to a complete standstill, the intro-
duction of Section 3 of the 1t COVID-19 Act concerning Courts (1t COVID-19-
JuBG) has authorised the holding of the entire court hearing via video conference
under Austrian national law.>*

The crisis provided an opportunity to further advance the jurisprudential and
legal policy discourse on audiovisual proceedings: Specifically, the positive experi-
ences with holding audiovisual court hearings during the COVID-19 pandemic led
to the proposal to retain video hearings as a fixed component of civil procedural
law beyond the crisis. With the introduction of Section 132a ZPO in the course of
the ZVN 2021, video hearings — following the example of Section 3 15t COVID-

49 Section 128a ZPO was introduced as part of the Civil Procedure Reform Act of 27 July 2001. This
law came into force on 1 January 2002.

50 For details on video hearings pursuant to Art 8 of the EU Small Claims Regulation, see Garber,
Zur Durchsetzung geringfiigiger Forderungen im Zivilverfahren: eine Analyse der EuBagatellVO
unter besonderer Berticksichtigung der Ssterreichischen und deutschen Rechtslage (2016) 674 et seq.
51 Garber/ Neumayr, Zivilverfahren in der Krise: COVID-19 und die Auswirkungen auf zivilgerichtli-
che Verfahren, in Resch (ed.), Corona-Handbuch, 1.06% edition, (2021) Chapter 13 note 58, Ober-
hammer/ Scholz-Berger, Moglichkeiten und Grenzen der Videoeinverververnahme nach § 277 ZPO,
ecolex 2022, 285. See also C. Fink, Der Prozessgrundsatz der Offentlichkeit auf dem Priifstand —
Ausgewihlte Rechtsfragen im Zusammenhang mit der Videoverhandlung, in FS Neumayr (2023)
1181.

52 Arg: Wording of Section 277 ZPO “to conduct a direct taking of evidence using technical equip-
ment for audio and video transmission instead of the hearing by a requested judge”; cf. also the
comments by C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (14 et seq. with further references).

53 For example, Rechberger in Fasching/Konecny (ed.), Kommentar zu den Zivilprozessgesetzen
II1/1, 34 edition, Section 277 note 1; Rechberger/ Klicka in Rechberger/Klicka (ed.), Kommentar zur
ZPO, 5t edition, (2019) Section 277 note 2.

54 Cf. in detail C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (15 with further references); Leupold, Of-
fentlichkeit im Zivilprozess — Verfahrensgrundsitze und Rechtsentwicklung im Lichte der Krise,
JRP 2021, 339 (347); see also Garber/ Neumayr in Resch, Corona-Handbuch, 1.06t edition, Chapter
13 note 56 et seq; Sengstschmid, Videokonferenz und Offentlichkeit — Die Wahrung der Offentlich-
keit bei audiovisuellen Verhandlungen im Zivilverfahren, in FS Konecny (2022) 553 (554).
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19-JuBG — should be permanently included in the body of standards of the Code
of Civil Procedure (ZPO). Under certain conditions (court order, consent of the
parties, suitable procedural programme and compliance with the principle of pro-
cedural economy), parties and their legal representatives would then have been able
to participate in an oral court hearing via video link.>> However, due to many ambi-
guities and considerable criticism from practitioners, the plans to make video hear-
ings permanent were postponed and Section 132a ZPO was removed from the draft
amendment.>

6.2 ZVN 2023: Video Hearings in Permanent Law

6.2.1 General Information

However, there were still endeavours to incorporate video hearings into permanent
law. Practitioners suggested that video hearings should first be tried out and then
evaluated with the involvement of academics and practitioners. The criticism of the
first legislative proposal expressed by practitioners was discussed in numerous
meetings of the working group “Video hearings in civil proceedings” set up by the
Federal Ministry of Justice.’” Based on these discussions, the Federal Ministry of
Justice finally presented a new proposal at the beginning of the year 2023, which
was actually implemented as part of the ZVN 2023. Since then, it has been possible
to hold a video hearing or take video evidence in (almost all) civil law procedural
matters.>® Specifically, Section 132a ZPO enables video hearings and video record-
ing of evidence in civil proceedings. In non-contentious proceedings, Sections 18
and 31 Aul3StrG are the central provisions. In addition, Section 254 (3a) 10 in in-
solvency proceedings and Section 59a EO in enforcement proceedings enable au-
diovisual proceedings. However, all of these provisions essentially correspond to
the regulations of Section 132a ZPO.

55 On the proposal of a video hearing pursuant to section 132a ZPO in the course of the ZVN 2021,
see in detail C. Fink in C. Fink/Otti/Sommer, Future 1 (14 et seq.).

56 C. Fink in C. Fink/Otti/Sommer, Zukunft 1 (24 et seq.); Spitzer, Die Digitalisierung des Prozesses
am Beispiel der Videoverhandlung, in FS Lovrek (2023) 739 (749 et seq.); Spitzer/Wilfinger, ZVN
2023: Videoverhandlung im Zivilprozess, OJZ 2023, 606; see also the report ,,Justizministerium ver-
schiebt Pline fur Videoverhandlung® on https://orf.at/stories/3237626/ <last reviwed:
19.12.2024> from 23 November 2021.

57 See C. Fink in FS Neumayr 1181 (1185 with further references). See also Spitzerin FS Lovrek 739
(751 et seq.).

58 ErldautRV 2093 BlgNR 27. GP 1; see also Spirzerin FS Lovrek 739 (751).
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6.2.2 Viideo Hearings pursuant to Section 132a ZPO

6.2.2.1  General Information

Section 132a ZPO essentially corresponds to Section 3 1st COVID-19-JuBG.» In
this respect, the requirements for holding a video hearing in accordance with Sec-
tion 132a ZPO are essentially the same. Specifically, the following requirements
must be met: a court order for a video hearing, the consent of the parties and the
availability of the necessary video conferencing technology. In addition, the audio-
visual conduct of proceedings must also be feasible from the point of view of pro-
cedural economy.

As the question of how the public (Article 90 B-VG and Article 6 ECHR) can
gain access to the video hearing® was (also) a reason for the failure of the first draft
of a video hearing in the course of the ZVN 2021, the legal materials®! now clarify
that the decision-making body cannot participate in the hearing via video technol-
ogy. Therefore, (at least) the presiding judge is obliged to be present in the court-
room during a video hearing.6?

6.2.2.2 Official Channels and the Wishes of the Parties

The decision as to whether a video hearing is held is solely at the discretion of the
court conducting the proceedings (video hearing order); the parties can only suggest
this procedure.®® In addition to the fact that the audiovisual conduct of proceedings
must comply with zhe principle of procedural economy, which according to the legal ma-
terials® is particularly the case if an earlier hearing can be held or a contact can be
avoided or the costs of the proceedings can be reduced by conducting the proceed-
ings audiovisually, the court must also take into account the existence of the tech-
nical requirements.®> According to the legal materials®, the existence of the tech-
nical requirements does not only mean that the decision-making body must be tech-
nically equipped accordingly; rather, the courtroom must also have the technical
equipment that enables the public to follow the proceedings in the video conference
visually and acoustically during a public oral hearing and that meets the data protec-
tion security standards within the meaning of Section 85b GOG.

Irrespective of the existence of these requirements, the video hearing is only
possible if the parties have given their consent. According to Section 132a ZPO, in ad-
dition to the expressed consent of the parties, a fictitious consent of the parties
(conditional right of objection) is also possible, whereby the fictitious consent of

59 Spitzer/ Wilfinger, O] Z. 2023, 606 (607).

60 See Garber/ Neumayr in Resch, Corona-Handbuch, 1.06th edition, Chapter 13 note 66/17 et seq.
o1 ErliutRV 2093 BlgNR 27. GP 2 et seq.

02 ErldutRV 2093 BlgNR 27. GP 2 at the end.

03 Explicitly EtldautRV 2093 BlgNR 27. GP 3.

64 ErlautRV 2093 BlgNR 27. GP 4.

65 Spitzer/ Wilfinger, O] Z. 2023, 606 (607).

0 ErldutRV 2093 BlgNR 27. GP 4.
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the parties represents the principle. The consent of the parties to the video hearing
pursuant to Section 132a ZPO is deemed to have been granted — as with the pre-
decessor provision of Section 3 15t COVID-19-JuBG — if the parties do not object
to the video hearing order within a reasonable period of time set by the court. This
deadline must be set either immediately in the summons to the video hearing or in
a separate order.” The objection of a party does not require justification and means
that they will not participate in the hearing via video technology. If only one of the
parties decides against virtual participation in the hearing, the legal materials® pro-
vide the option of holding a hybrid hearing in which only one of the parties or only
one legal representative participates in the hearing via video conference.

According to the legal materials®, expressed consent is only required for further
or subsequent video hearings and does not apply to the first video hearing. This
approach is justified by the fact that it does not appear practicable to link the first
video hearing to the express consent of the parties, especially as the court would be
prevented from organising a hearing as a video hearing until the parties have ex-
pressly given consent to the audiovisual conduct of the proceedings.”

6.2.2.3  Limited Video Evidence Recording

The legal materials?! initially clarify that the possibility of taking evidence in the
context of a video hearing in accordance with Section 132a ZPO exists inde-
pendently of the scope of application of Section 277 ZPO or that both provisions
can also be applied in combination. However, the taking of evidence by means of a
video link is only possible to a limited extent within the scope of application of
Section 132a ZPO.™ Specifically, the taking of video evidence within the meaning
of Section 132a (1) ZPO is limited to the examination of the parties or informed
persons as witnesses and to the preparation or discussion of an expert report.” In
addition, the audiovisual hearing of parties is subject to a further restriction in that
it is only admissible in the preliminary hearing within the meaning of Section 258
ZPO. The materials do not justify this restriction. According to Spitzer/ Wilfinger'™
the reason for the restriction of video evidence may lie in the fact that (at least)
preparatory hearings can be held entirely virtually. This is because Section 258 ZPO
expressly declares the examination of the parties to be part of the content of a pre-
paratory hearing.

67 ErliutRV 2093 BlgNR 27. GP 2.

68 ErldutRV 2093 BlgNR 27. GP 2 at the end. However, Spitzer/ Wilfinger, O] Z 2023, 606 (607), disa-
gree: They assume that a hybrid hearing is inadmissible.

0 ErliutRV 2093 BlgNR 27. GP 3.

70 ExlautRV 2093 BlgNR 27. GP 3.

7 ExlautRV 2093 BlgNR 27. GP 3.

72 ErldutRV 2093 BlgNR 27. GP 2.

73 ErldutRV 2093 BIgNR 27. GP 2 et seq.

74 Spitzer/ Wilfinger, O] Z. 2023, 606 (608).
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In our opinion, the restriction of video evidence appears to be correct because
not all evidence is suitable for the use of video technology. Nevertheless, the re-
striction of the means of evidence raises the question of why the admissibility of
video evidence should depend on whether it takes place at the preliminary hearing
or not. Rather, it is important to consider whether a particular means of evidence is
(generally) suitable for the use of video technology or not.”> Evidence by means of
documents (Sections 292 et seq. ZPO) and eyewitness evidence (Sections 368 et
seq. ZPO) are completely unsuitable for video evidence recording, especially since
neither the submission of a document nor the provision of eyewitness evidence can
be carried out using video technology. However, the other means of evidence are
generally suitable for video evidence recording. Specifically, the examination of wit-
nesses (Sections 320 et seq. ZPO), the preparation and discussion of an expert re-
port (Section 357 ZPO) and the examination of the parties (Sections 371 et seq.
ZPO) appear to be possible using video technology, provided that the technical
conditions (suitable hardware and software as well as a sufficient internet connec-
tion) allow for a proper conversation.”

6.2.2.4  Legal Consequences in the event of Technical Fanlts or Connection Problems

It can be inferred from the legal materials” that in the event of a technical defect or
connection problems occurring in the parties’ sphere, which makes their timely par-
ticipation in the video hearing impossible, default is generally to be assumed.” The
legal materials also refer to the possibility of extending the video hearing pursuant
to Section 134 No. 1 or No. 2 ZPO as well as to the reinstatement of the previous
status pursuant to Sections 146 et seq. ZPO.

In the event of a technical defect or problems with the internet connection, the
hearing must be extended in accordance with Section 134 no. 1 or no. 2 ZPO cither
at the request of a party or ex officio.” According to the legal materials®, both the
case of a video conference that does not take place on time and the case of a (not
only temporary) disconnection fall within the scope of application of Section 134
no. 1 ZPO. The prerequisite for the applicability of Section 134 no. 1 ZPO is that
the party suffers an irreparable procedural disadvantage without the extension of
the hearing.

In the event of a technical fault or problems with the internet connection that
occur in the sphere of one of the parties, the party must inform the court. This
ensures that no judgement by default can be issued before the dispute is fully

75 See Spitzer/ Wilfinger, O] Z. 2023, 606 (608).

76 See also the comments by Koller, Krise als Motor der Rechtsentwicklung im Zivilprozess und In-
solvenzrecht, JBI 2020, 539 (542 with further references); Spitzer/ Wilfinger, O] Z. 2023 606 (608).

77 ErldiutRV 2093 BlgNR 27. GP 4.

78 See also C. Fink in Gatber/Simotta (ed.), Kommentat zur Exckutionsordnung (2023) Section 59a
EO note 11.

7 Explicitly ErlautRV 2093 BlgNR 27. GP 5.

80 ErldutRV 2093 BlgNR 27. GP 5.
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submitted. According to Section 402 ZPO, a judgement by default is not to be is-
sued if it is obvious to the court that the non-appearing party is prevented from
appearing due to natural events or other unavoidable circumstances.

If the hearing cannot be extended and the consequences of default occur, the
defaulting party can generally use the legal remedy of restitutio in integrum within
the meaning of Sections 146 et seq. ZPO. However, it should be noted that this
legal remedy pursuant to Section 154 ZPO entails cost consequences for the party
seeking reinstatement. A combination of the extension of the hearing pursuant to
Section 134 ZPO and the reinstatement to the previous status pursuant to Sections
146 et seq. of the ZPO is inadmissible according to the case law.8!

It should also be noted that reinstatement to the previous status is not applicable
in all civil law procedural matters. For example, it is inadmissible from the outset in
insolvency proceedings pursuant to Section 259 (4) 1O and in enforcement pro-
ceedings pursuant to Section 58 (2) EO.82 Therefore, in the event of a technical
defect that occurs before or during the video conference, the (only) remaining op-
tion is to extend the hearing within the meaning of Section 134 No. 1 ZPO.8

If a judgement by default is issued against the defendant, an objection is possible
— at least against a judgement by default pursuant to Section 442 ZPO (unless there
is a case of Section 442a ZPO) and Section 396 (1) ZPO.

7 Summary

The digitisation of civil proceedings is undoubtedly an important step towards mod-
ernising the justice system. It should make access to justice easier, speed up pro-
ceedings and increase efficiency. Austria is one of the leading countries in Europe
in this area and has been a pioneer for many years. The country tackled the digiti-
sation of the justice system at an early stage. In the course of this development,
numerous measures were implemented that included both technical and legal
changes. The conversion of the land registers and commercial registers to electronic
systems began as early as the 1970s and was completed by 1994. These systems not
only facilitate access to information, but are also financially advantageous for the
judiciary. Since 2000, the collections of deeds have also been kept electronically. In
1990, electronic legal transactions were introduced, which facilitate communication

81 For example Gitschthaler in Rechberger/Klicka, ZPO, 5t edition, Vor Sections 146 ff ZPO note 7
with further references; B. Fink, Wiedereinsetzung 111 et seq. with further references; Ziehensack in
Hollwerth/Ziehensack (ed.), ZPO Taschenkommentar (2019) Section 146 note 13; different view,
however, Deixler-Hiibner in Fasching/Konecny, Kommentar 11/3, 31 edition, Vor Sections 146 ff
ZPO note 61.

82 For example, B. Fink, Wiedereinsetzung in den vorigen Stand (1994) 11, 15; Deixcler-Hiibner in Fa-
sching/Konecny, Kommentar I1/3, 3t edition, Vor Sections 146 ff ZPO note 9; Gitschthaler in
Rechberger/Klicka, ZPO, 5t edition, Vor Sections 146 ff ZPO note 2. See also C. Fink in Gar-
bet/Simotta, Exekutionsordnung Section 59a EO note 12.

83 C. Fink in Garber/Simotta, Exckutionsordnung Section 59a EO note 13.
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between courts and parties and saves costs. Another important step was the net-
work of all courts, which facilitated the introduction of digital files and video con-
ferencing. Since 2011, all courts have been equipped with video conferencing tech-
nology. Pursuant to Section 277 ZPO, video conferencing is possible in civil pro-
ceedings — albeit initially limited to the taking of evidence — which has become par-
ticularly important during the COVID-19 pandemic. The Legal Information System
(RIS) provides the public with legal information. A central element of digitalisation
is the “Justice 3.0” initiative, which has extensively expanded digital file manage-
ment and file inspection. Since 2023, video testimony in court proceedings has been
enshrined in law. Overall, Austria has modernised its justice system through digital-
isation and made it more efficient, but it is still work in progress.
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